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PREFACE

The Oceans Act of 2000 (Pub. L. 106-256) charged the U.S. Commission on Ocean Policy with making
recommendations for a coordinated and comprehensive national ocean policy to promote the protection of
life and property, responsible stewardship of ocean and coastal resources, protection of the marine
environment, prevention of pollution, enhancement of maritime commerce, expansion of human knowledge
of the environment and the role of the oceans in climate change, investment in technologies to promote
energy and food security, close cooperation among government agencies and the private sector, and
preservation of U.S. leadership in ocean and coastal activities.

To carry out this broad mandate, among other reviews and assessments required by the Act, Section 3(f)
directed the Commission to include in its final report:

A review of the cumulative effect of Federal laws and regulations on United States ocean and coastal
activities and resources and an examination of those laws and regulations for inconsistencies and
contradictions that might adversely affect those ocean and coastal activities and resources, and
recommendations for resolving such inconsistencies to the extent practicable. Such review shall also
consider conflicts with State ocean and coastal management regimes.

The Commission’s final report, An Ocean Blueprint for the 21 Century, addresses virtually all of those issues
throughout its 31 chapters and over 200 recommendations. Many of its findings and recommendations are
based on an assessment of the effect of over three decades of federal laws and regulations on the current state
of the nation’s marine resources.

Much of the background for that assessment is contained in this Appendix, which provides a descriptive
review of ocean and coastal laws—the key governing statutes and selected issues that have evolved since the
release of the Stratton Commission report—in a number of policy areas including ocean jurisdictions, coastal
management, living and nonliving matine resources, water pollution, and marine operations. The Commission
believes that an understanding of how the law has developed is essential in determining how to coordinate
and improve the policies that guide the management and use of ocean and coastal resources, now and for
future generations.

To prepare this document, the Commission solicited the expertise of preeminent legal scholars, policy
experts, and practitioners to assist in the research and review of U.S. ocean and coastal law. It was assisted in
this effort by the Sea Grant Law Center at the University of Mississippi. As part of the overall process, draft
chapters were circulated to reviewers from a wide range of sectors, including representatives from
government, private industry, and nongovernmental organizations. Finally, this Appendix went through a
rigorous internal review by the Commission, which bears full responsibility for its content.
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CHAPTER 1
SETTING THE STAGE

INTRODUCTION

Like the oceans themselves, the Nation’s marine interests ate vast, complex, composed of
many critical elements, and not susceptible to simplicity of treatment. Realization and
accommodation of the Nation’s many diverse interests require a plan for national action and
for orderly development of the uses of the sea. The plan must provide for determined attack
on immediate problems concurrently with initiation of a long-range program to develop
knowledge, technology, and a framework of laws and institutions that will lay the foundation
for efficient and productive marine activities in the years ahead.
—Our Nation and the Sea, January, 1969!

The statute that created the Commission on Marine Sciences, Engineering, and Resources, known as the
Stratton Commission, was the Marine Resources and Engineering Development Act of 1966.2 From the
resulting report of the Stratton Commission, entitled Our Nation and the Sea, came recommendations for a
national ocean policy, including a concerted effort to plan and manage the coasts through an independent
federal agency and laws to address the use of marine resources and coastal areas.

Responding to the Stratton Commission report, Congress began to focus more on developing national
marine natural resources and environmental policy. Notably, in 1970, Congress concurred with President
Nixon’s Reorganization Plan Number 43 to establish an agency to focus on the oceans, the National Oceanic
and Atmospheric Administration, and in 1972 it enacted the Coastal Zone Management Act (CZMA). In
passing the CZMA, Congress recognized the nation’s coasts as a national resource, rather than resources of
merely local or state significance. Also in 1972, Congress enacted the Marine Mammal Protection Act, the
Federal Water Pollution Control Act Amendments (commonly known as the Clean Water Act), and the
Marine Protection, Research, and Sanctuaries Act, which includes the Ocean Dumping Act and the Marine
Sanctuary Program. The next year saw the enactment of the Endangered Species Act. These and existing
shipping statutes and other jurisdictional authorities became the core of laws that govern the nation’s
management of ocean and coastal resources.

Over thirty years later, Congress enacted the Oceans Act of 2000,* calling for the creation of a
second national ocean commission, the U.S. Commission on Ocean Policy, charged with establishing

' Commission on Marine Science, Engineering, and Resources. Our Nation and the Sea: A Plan for National Action. Washington,
DC: U.S. Govt. Print. Office, 1969.

2 Pub. L. 89-54; 80 Stat. 205, June 17, 1966. (codified at 33 U.S.C. §§ 1101-1108 and subsequently amended.)
% See 5 U.S.C. App. at pp. 189-191 (2000); 35 Fed Reg. 15,627; 84 Stat. 2090; effective October 3, 1970.
* Pub. L. 106-256, 114 Stat. 644, August 7, 2000. (codified as a note at 33 U.S.C. § 857-19 and subsequently amended.)
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findings and developing recommendations for a new coordinated and comprehensive national ocean
policy. Part of the Commission’s mandate includes a review of federal laws that affect ocean and
coastal resources. This document consists of that review, presenting a summary of the primary
federal ocean and coastal laws and a brief discussion of some of the issues that have emerged from
implementation of those laws. Chapter 1 describes the framework of ocean jurisdictional zones and
provides context that is relevant to the discussions that follow in each of the subsequent chapters.

CHALLENGES FOR OCEAN AND COASTAL LAW

A Complex Mosaic of Legal Authorities

Management of ocean and coastal resources and activities must address a multitude of different issues, and
involves aspects of a variety of laws—at local, state, federal, and international levels—including those related
to property ownership, land and natural resource use, environmental and species protection, and shipping and
other marine operations—all applied in the context of the multi-dimensional nature of the marine
environment. Several of those aspects of law may come into play simultaneously when addressing conflicts
over public and private rights, boundaries, jurisdictions, and management priorities concerning ocean and
coastal resources. In addition, some laws result in geographic and regulatory fragmentation and species-by-
species or resource-by-resource regulation.

Further complexity results because international law recognizes several distinct geographic jurisdictional
zones in the ocean and authorizes coastal nations to assert certain rights and jurisdiction within these zones.
Additionally, U.S. law divides authority and responsibility between federal and state governments. Pursuant to
the Submerged Lands Act (SLA), states hold title to the submerged lands and the natural resources in such
lands and waters out to 3 nautical miles® (9 nautical miles for Texas and the Gulf coast of Florida), subject to
certain reservations.® In general, the federal government exercises resource management jurisdiction and
other authorities from that 3-mile line out to 200 nautical miles and in some instances beyond. Many federal
ocean and coastal laws incorporate these and other jurisdictional lines, sometimes providing different levels of
protection for different ocean jurisdictional zones without correlation to the ocean’s ecology.

Overlapping Jurisdictions, Isolated Issues

At the federal level, numerous departments and agencies have some authority over ocean waters or resources.
For example, the offshore oil and gas leasing and permit review process involves a number of federal and
state regulatory agencies. In federal waters, the federal government—specifically the Secretary of the
Interior—has the authority to issue leases and permits for the extraction of oil and natural gas, pursuant to
the Outer Continental Shelf Lands Act (OCSLA). Within the U.S. Department of the Interior (DOI), such
authority has been delegated to the Minerals Management Service (MMS). However, an applicant also needs
to comply with a variety of other laws, some of which are cross-referenced in the OCSLA: applicable
requirements of state coastal zone management programs, pursuant to the CZMA; the National
Environmental Policy Act (NEPA); permit requirements of the U.S. Army Corps of Engineers (USACE) for
obstructions to navigation, under the Rivers and Harbors Act (RHA); permit requirements of the U.S.
Environmental Protection Agency (EPA) under the Clean Water Act (CWA) for the discharge of pollutants
into the ocean and pursuant to the Clean Air Act (CAA) for certain air emissions; and additional legal
requirements involving other federal agencies.

® A nautical mile is approximately 6,076 feet, whereas the statute mile commonly used on land is 5,280 feet. All references
hereinafter to miles in this Appendix are to nautical miles.

® The seaward jurisdiction of the U.S. states, territories, and possessions is discussed in the section of this chapter entitled
Submerged Lands Act and other Law Establishing State Seaward Boundaries.
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In state waters, the state has sole jurisdiction to issue leases and permits for oil and gas extraction, but the
applicant also has to meet the requirements of the state’s coastal zone management program, USACE, EPA
(or a state agency exercising CWA and CAA legal authority in lieu of EPA), and perhaps other state and
federal agencies exercising additional legal authorities.

Existing federal and state laws generally focus on regulation of individual categories of resources or activities.

For example:

e the OCSLA, as noted, governs oil, natural gas, and mineral exploration and extraction on the outer
Continental Shelf (OCS);

e the CWA and other statutes regulate activities affecting water quality in “waters of the United States”
(which generally means internal waters and ocean waters out to three miles), in the contiguous zone, and
in many instances further seaward based on the CWA or as specified in another statute governing the
offshore activity; and

e the RHA regulates potential obstructions to navigation, both in state waters and on the OCS.

Similarly, federal laws often focus on one category of living marine resource, rather than on ecosystems as a
whole. For example:

e the Marine Mammal Protection Act regulates actions affecting marine mammals;

e the Endangered Species Act regulates actions affecting endangered species or their designated “critical
habitat”; and

e the Magnuson-Stevens Fishery Conservation and Management Act regulates much of the fishing in
federal waters, usually through species-specific management plans.

With the geographic divisions of legal authority over ocean resources between the federal and state
governments, the possibility of multiple agencies having a regulatory or consultation role at both the federal
and state levels with respect to a particular resource or activity, and individual laws typically addressing
individual categories of resoutces or issues, the protection and management of ocean and coastal resources
and ecosystems can sometimes be a challenge for managers at all levels of government.

Addressing New and Emerging Uses

There are a number of new and emerging uses of ocean areas that lack a specific legal or management regime,
and management of these uses also highlights the potential complexity of federal jurisdiction over ocean-
based activities. For example, proposals to build wind farms on the OCS have accentuated the fact that no
one federal agency has specific authority to comprehensively manage any new category of uses that may arise
in federal offshore lands or waters. MMS leases federal submerged lands for mineral extraction pursuant to
the OCSLA, but that Act does not apply to non-extractive facilities such as wind farms. The USACE,
pursuant to Section 10 of the RHA, has jurisdiction to require a permit for a wind farm on the OCS as an
obstruction to navigation and, in the initial application for an offshore wind farm, has used that authority to
coordinate the review of the proposed wind farm by all other federal and state agencies having jurisdiction
over some aspect of the wind farm’s siting or operations. The issue is more fully addressed in Chapter 5,
Fuels, Minerals, and Energy Production from the Ocean.

INTERNATIONAL LAW OF OCEAN JURISDICTION

Although invisible to the naked eye, governments have carved the world’s oceans into many distinct zones,
based on both international law and domestic statutes. The subject of ocean jurisdictions can become

Chapter 1: Setting the Stage 3
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complex, with sometimes-overlapping legal authorities and agency responsibilities. In general, under
international law, the closer one gets to the shore, the more authority a coastal nation can exercise.

This section explains the ocean jurisdiction of the United States under international law, as well as the
domestic distinction between federal and state waters.

Post-World War II Law of the Sea

The modern era of the law of the sea began in 1945 with the Truman Proclamation’ declaring U.S.
“jurisdiction and control” over the continental shelf contiguous to coasts of the United States. Prior to 1945,
most countries’ offshote claims were limited to 3-mile territorial seas. The U.S. continental shelf assertion
initiated a number of offshore claims by other countries. For example, in 1947, Chile claimed jurisdiction
over natural resources to 200 miles offshore, reacting to a post-World War 1I Japanese return to whaling
grounds off the Chilean coast.

With other nations following suit and a rise in national jurisdictional claims in the ocean, the International
Law Commission, part of the United Nations system, led the effort to codify a law of the sea. That effort
resulted in the adoption, at the First U.N. Conference on the Law of the Sea (UNCLOS 1) in 1958, of four
treaties known as the 1958 Geneva Conventions on the Law of the Sea: Convention on the Tetritorial Sea
and Contiguous Zone;# Convention on the Continental Shelf;? Convention on the High Seas;! and
Convention on Fishing and Conservation of the Living Resources of the High Seas.!!

The Second U.N. Conference on the Law of the Sea (UNCLOS II) met in 1960, but failed to resolve many
disputes, including the legality of expansion of territorial seas from 3 to 12 miles, and the growing assertion of
200-mile exclusive economic zones.

The Third U.N. Conference on the Law of the Sea (UNCLOS III) began its deliberations in 1973 and
concluded in 1982 with the adoption of a treaty text, the United Nations Convention on the Law of the Sea!?
(UNCLOS). The United States was in a unique position during the UNCLOS III negotiations as the world’s
greatest naval power and a nation with significant coastlines. The United States pushed for a special set of
rules to preserve international freedoms of navigation and overflight in light of the consensus view that
coastal nations could claim a 12-mile territorial sea, including rules to retain rights for straits and archipelagic
passage, and for innocent passage for warships.

While the Reagan administration acknowledged “many positive and very significant accomplishments . . .
[including]| extensive parts dealing with navigation and overflight,” the United States did not sign the 1982
UNCLOS convention and limited U.S. “participation in the remaining conference process . . . [to] the

" Presidential Proclamation 2667 of September 28, 1945. “Policy of the United States with Respect to the Natural Resources of the
Subsoil and Sea Bed of the Continental Shelf.” 10 Fed. Reg. 12,303 (Oct. 2, 1945). Truman also issued a second proclamation
asserting the power of the United States to create coastal fisheries “conservation zones” where fishing activities would be “subject to
the regulation and control of the United States.” Presidential Proclamation 2668, 10 Fed. Reg. 12,304 (Oct. 2, 1945).

516 U.N.T.S. 205; 15 U.S.T. 1606; T.L.A.S. 5639.
®499 UN.T.S.311; 15 U.S.T. 471; T.L A.S. 5578.

450 U.N.T.S. 82; 13 U.S.T. 2312; T.L.A.S. 5200.
" 559 U.N.T.S. 285; 17 U.S.T. 138; T.L.A.S. 5969.

12 1982 United Nations Convention on the Law of the Sea (UNCLOS), done December 10, 1982, U.N. document A/Conf.62/122,
reprinted in 21 1.L.M. 1261-1354 (1982).
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technical level and [involving] only those provisions that serve United States interests.”!3 The primary
concern was with the deep seabed mining regime that was viewed to be monopolistic, with an international
mining entity determining access to and development of the deep seabed.

By 1994, concerns of the United States and several other industrialized nations over the deep seabed mining
provisions were addressed in additional international negotiations that resulted in an agreement modifying the
1982 UNCLOS convention. The Clinton administration transmitted the convention to the Senate, requesting
that body’s consent to accession to the treaty,!* and President George W. Bush’s administration has also
asserted its support. Although the United States is still a party to the 1958 Conventions, the United States has
asserted expanded ocean jurisdiction claims that reflect acceptance of essentially all of the articles in the 1982
UNCLOS convention (other than those related to the deep seabed) as established international law.
Nevertheless, the Senate has yet to act on the convention.

Ocean Jurisdictional Zones

As shown in the following figure, under international law a coastal nation’s jurisdiction consists of different
geographic areas: its internal waters; territorial sea; contiguous zone; exclusive economic zone; and
continental shelf. In contemporary international law, as reflected in UNCLOS, the jurisdictional zones of the
high seas and the deep seabed lie beyond (seaward of) national jurisdiction.!>

The Baseline (0 Miles)

Generally, for purposes of both international and domestic law, the boundary line dividing the land and
internal waters from the ocean is called the baseline. The baseline is determined according to principles
described in the 1958 United Nations Convention on the Territorial Sea and the Contiguous Zonel¢ and the
1982 UNCLOS, and is normally the low water line along the coast, as marked on charts officially recognized
by the coastal nation.!” In the United States, the definition has been further refined based on federal court
decisions; the U.S. baseline is the mean lower low water line along the coast, as shown on official U.S.
nautical charts.!®

The baseline can be drawn across river mouths, the opening of bays, and along the outer points of complex
coastlines (with some limitations). Waterbodies inland of the bascline—such as bays, estuaries, rivers, and
lakes, and sometimes portions of coastal ocean waters—are considered znfernal waters and are subject to
national sovereignty over nearly all persons and things located there (with some exceptions, such as foreign
warships).

'3 Statement by President Ronald Reagan, Convention on the Law of the Sea, 18 Weekly Comp. Pres. Doc. 887 (July 9, 1982).

" Letter by President William J. Clinton, Transmittal letter to the U.S. Senate, Washington, DC, October 6, 1994. In United States:
President’s Transmittal of the United Nations Convention on the Law of the Sea and the Agreement Relating to the Implementation
of Part XI to the U.S. Senate with Commentary, October 7, 1994. U.S. Department of State Dispatch Supplement, Volume 6,
Supplement No. 1 (February 1995).

"% As is explained further below, many freedoms formerly considered as high-seas freedoms continue to pertain in the EEZ as well
as in areas beyond national jurisdiction.

516 U.N.T.S. 205; 15 U.S.T. 1606; T.l.A.S. 5639.
" UNCLOS, Articles 3-16.

'® National Oceanic and Atmospheric Administration, Coastal Services Center. Federal Geographic Data Committee Marine
Boundary Working Group: U.S. Marine Cadastre —Seabed and Subsoil Boundaries. December 31, 2002. Available at
http://www.csc.noaa.gov/mbwg/htm/cad_sla.htm (accessed January 14, 2004).
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Lines of U.S. Authority in Offshore Waters

BASELINE

STATE WATERS'
(0-3 NM)

TERRITORIAL SEA
(012 NN

CONTIGUOUS ZONE
(12-24 NM)

EXCLUSIVE ECONOMIC ZONE (EEZ)
(12-200 NM)

EDGE OF THE
CONTINENTAL
MARGINZ

NOTE 1: Three nautical miles is the
Jurisdictional limit for U.S. states and

some territories under domestic law, with

the exception of Texas, Florida’s west coast,
and Puerto Rico, whose jurisdictions extend to
9 nautical miles offshore.

NOTE 2: The cuter edge of the continental margin is a principal
basis for determining a coastal nation's jurisdiction over seabed
resources beyond 200 nautical miles from the baseline.

NOTE 3: The continental shelf is depicted here based on its geclogical definition.
The term is sometimes used differently in international law.

Iflustration not to scale.

Several jurisdictional zones exist off the coast of the United States for purposes of international and domestic law. Within these zones,
the United States asserts varying degrees of authority over offshore activities, including living and nonliving resource management,
shipping and maritime transportation, and national security. A nation’s jurisdictional authority is greatest near the coast.

The Territorial Sea (0 to 12 Nautical Miles)

Under international law, every coastal nation has sovereignty over the air space, water column, seabed, and
subsoil of its zrritorial sea, subject to certain rights of passage for foreign vessels.!? The territorial sea is located
adjacent to and seaward of the nation’s land territory and internal waters.

The United States asserted a 3-mile territorial sea in 1793, when Secretary of State Thomas Jefferson sent two
diplomatic notes to the British and French ambassadors to the United States.?? After U.S. ratification of the

Y UNCLOS, Atticle 2 et seq.

% See e.g,. diplomatic note from Secretary of State Thomas Jefferson to the French ambassador to the U.S. on November 8, 1793,
see, American State Papers, | Foreign Relations 183 (1832). In 1794, Congress enacted a statute that gave federal district courts
authority over complaints filed concerning captures of vessels and their property within a marine league (3 nautical miles) of the
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1958 U.N. Convention on the Territorial Sea and the Contiguous Zone,?! the United States based its 3-mile
territorial sea claim on that convention. Until 1988, the U.S. territorial sea generally overlapped with state
waters from 0 to 3 miles offshore and shared a common seaward boundary with most states.?? In 1988,
President Reagan proclaimed a 12-mile territorial sea for the United States,?? the maximum breadth consistent
with  UNCLOS.?* The proclamation extended the United States territorial sea only for purposes of
international law, and explicitly stated that it did not alter existing federal or state law.?>

The Contiguous Zone (12 to 24 Nautical Miles)

International law recognizes a contignous gome adjacent to and seaward of the territorial sea of each coastal
nation. Within its contiguous zone, a nation can assert authority to prevent or punish infringement of its
customs, fiscal, immigration, and sanitary laws that apply in its territory or territorial sea. Under the 1958
United Nations Convention on the Territorial Sea and the Contiguous Zone, the United States formerly
claimed a contiguous zone extending from 3 to 12 miles offshore.?6 In 1999, eleven years after President
Reagan extended the U.S. territorial sea to 12 miles, President Clinton proclaimed a contiguous zone from 12
to 24 miles offshore for the United States,?” consistent with UNCLOS,? and thereby enhanced the authority
of the U.S. Coast Guard to take enforcement actions against foreign flag vessels in this zone.

The Exclusive Economic Zone (12 to 200 Nautical Miles)

The 1982 UNCLOS confirms the right of each coastal nation to establish a zone, known as the exclusive
economic one (EEZ), adjacent to the territorial sea and extending a maximum of 200 miles seaward from the
baseline from which the territorial sea is measured, within which the coastal nation has sovereign rights for
the purpose of exploring, exploiting, conserving, and managing the natural resources, both living and
nonliving, of the ocean waters, the seabed, and subsoil, and with regard to other activities for the economic
exploitation and exploration of the zone, such as the production of energy from the water, currents, and
winds. The coastal nation also has jurisdiction in the EEZ over artificial islands or other installations and
structures having economic purposes, as well as the protection and preservation of the marine environment.?

coast of the United States; this is considered to be the first statutory assertion of a United States territorial sea, the assertion being
implicit in the wording of the statute. See, § 6 of the Act of June 5, 1794, 1 Stat. 381, at 384.

2516 U.N.T.S. 205; 15 U.S.T. 1606; T.I.A.S. 5639. The U.S. became a party to the convention on September 10, 1964.

2 Seaward boundaries of the U.S. states, territories, and possessions are discussed in the section of this chapter entitled
Submerged Lands Act and other Law Establishing State Seaward Boundaries.

% presidential Proclamation 5928 of December 27, 1988. The Territorial Sea of the United States of America. 54 Fed. Reg. 777
(Jan. 9, 1989).

# UNCLOS, Article 3.

% Some confusion in the application of federal law has resulted from the fact that for purposes of international law the United States’
territorial sea extends 12 miles offshore, while some U.S. statutes still define the term “territorial sea” as extending only 3 miles. The
geographic jurisdictional scope of certain international law terms has been modified over time. Since these terms have been used in
U.S. statutes over the years, it is likely that Congress needs to enact amendments to some U.S. laws to ensure the legislation

reflects the intended territory as currently defined under international law. For a further discussion of this issue, see the section in
this chapter entitled Some Confusing Jurisdictional Terminology.

%516 U.N.T.S. 205; 15 U.S.T. 1606; T.l.A.S. 5639. The U.S. declared its contiguous zone in State Department Public Notice 358 of
June 1, 1972, 37 Fed. Reg. 11,906 (June 15, 1972).

? presidential Proclamation 7219 of September 2, 1999. “The Contiguous Zone of the United States.” 64 Fed Reg. 48,701(Sept. 8,
1999).

% UNCLOS, Article 33.
% UNCLOS, Article 55 et seq.
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President Reagan proclaimed an EEZ for the United States in 1983,3 consistent with international law as
reflected in UNCLOS.3! The U.S. EEZ, as originally established, occupied a belt of ocean between 3 and 200
miles offshore. The 1988 presidential proclamation on the territorial sea had the effect of changing the width
of the US. EEZ to between 12 and 200 miles offshore for international purposes. Consistent with
international law, the U.S. EEZ proclamation did not assert any control over vessel traffic (surface or
submarine), aircraft overflight, or the laying of cables and pipelines on the ocean floor, which generally are
traditional high-seas freedoms (high seas are described below). Generally, the United States does not regulate
marine scientific research in the U.S. EEZ, although it does require advance consent for marine scientific
research if any portion of the research is conducted within the U.S. territorial sea, involves the study of
marine mammals, requires taking commercial quantities of marine resources, or includes contact with the U.S.
continental shelf.3?

The Continental Shelf (12 to 200 Nautical Miles or Outer Edge of Continental Margin)

The legal concept of the continental shelf has evolved over the last sixty years. As noted above, the 1945
Truman Proclamation first asserted a United States claim to resources of its continental shelf.?® The
proclamation set a precedent for other coastal nations to assert similar claims over resources far from their
shores. The need to establish greater uniformity among such claims was one of the driving forces behind the
1958 United Nations Convention on the Continental Shelf.3* However, the 1958 Convention showed limited
vision, defining the continental shelf based on a nation’s ability to physically recover resources from the
seabed.? As technological capabilities improved over the years, uncertainty about the seaward boundary of a
nation’s exclusive rights to continental shelf resources was renewed.

% presidential Proclamation 5030 of March 10, 1983. “The Exclusive Economic Zone of the United States of America.” 48 Fed. Reg,
10,605 (Mar.14, 1983).

3 UNCLOS, Article 55 et seq.

% Procedures for applying for advance consent to conduct these four types of research are found on the U.S. Department of State’s
Web site, “Foreign-Flag Vessels Seeking Authorization to Conduct MSR in U.S. Waters” available at
http://www.state.gov/g/oes/ocns/rvc/3503.htm (accessed May 27, 2004).

% Presidential Proclamation 2667 of September 28, 1945. “Policy of the United States with Respect to the Natural Resources of the
Subsoil and Sea Bed of the Continental Shelf.” 10 Fed. Reg. 12,303 (Oct. 2, 1945). The Secretary of the Interior was designated to
administer the OCS, through authority of Executive Order 9633 of September 28, 1945. In 1953, the Truman Proclamation was
basically codified in the Outer Continental Shelf Lands Act (43 U.S.C. §§ 1331 et seq.). The Truman Proclamation extended the
U.S. claim to submerged lands and offshore resources of the continental shelf for conservation and prudent development of the
natural resources of the seabed, without reference to any specific depth of water or distance from shore. The Proclamation
explained that:

“[t]he exercise of jurisdiction over the natural resources of the subsoil and sea bed of the continental shelf by the
contiguous nation is reasonable and just . . . since the continental shelf may be regarded as an extension of the land-
mass of the coastal nation and thus naturally appurtenant to it, [and] since these resources frequently form a seaward
extension of a pool or deposit lying within the territory.”

The Truman Proclamation specifically preserved the right to free and unimpeded navigation on the high seas of the
waters above the continental shelf.

%499 UN.T.S.311; 15 U.S.T. 471; T.L.A.S. 5578.
* The 1958 Convention provides that the continental shelf refers to:

“[T]he sea-bed and subsoil of the submarine areas adjacent to the coast but outside the area of the territorial sea, to a
depth of 200 meters or, beyond that limit, to where the depth of the superjacent waters admits of the exploitation of the
natural resources of the said areas.”

The "exploitability criterion” of the 1958 Continental Shelf Convention, however, itself created considerable uncertainty as
to how far seaward a country was entitled to exclusive rights over the resources of the shelf.
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With passing decades, the evolving international consensus began to coalesce around the concept of coastal
nations’ rights to, and jurisdiction over, all natural resources of the seabed, subsoil, and water column out to
200 miles offshore. When the UNCLOS convention was concluded in 1982, it established the EEZ regime
out to 200 miles from the baseline, and modified the legal concept of the continental shelf.

The 1982 UNCLOS defines the continental shelf for purposes of international law as the seafloor and subsoil
(not the water column) that extend beyond the territorial sea throughout the natural prolongation of a coastal
nation’s land territory to the outer edge of the continental margin (with some limitations), or to 200 miles
from the baseline if the continental margin does not extend that far.3¢ Reflecting the geomorphology of
submerged lands, UNCLOS notes that the continental margin includes the seabed and subsoil of the
continental shelf, the slope, and the rise. The legal definition of the continental shelf thus substantially
overlaps geographically with the EEZ, although the continental shelf does not include the water column.

Where a coastal nation can demonstrate that its continental margin extends beyond 200 miles, UNCLOS has
a complex process for asserting such claims internationally. The U.S. continental margin extends beyond 200
miles in numerous regions, including the Atlantic Coast, the Gulf of Mexico, the Bering Sea, and the Arctic
Ocean. However, because the United States is not a party to UNCLOS, it cannot assert its claims to extended
continental shelf jurisdiction through the UNCLOS mechanism.

The High Seas (Areas Seaward of National Jurisdictions)

For several centuries, international law has considered areas of the ocean (including the water column and the
seabed) beyond national jurisdiction to be the Aigh seas. On the high seas, all nations have certain traditional
freedoms, including the freedom of surface and submerged navigation, the freedom to fly aircraft over the
water, harvest fish, lay submarine cables and pipelines, conduct scientific research, and construct artificial
islands and certain other installations. Some of these freedoms are subject to certain qualifications, such as the
duty to conserve living resources and to cooperate with other nations toward this end. In addition, a nation
exercising its high seas freedoms must give “due regard” to the interests of other nations in its exercise of
these freedoms.?’

The high seas were formerly defined by the 1958 Convention as the area beyond the territorial seas of coastal
nations.’® Today, they are defined by UNCLOS as the area seaward of the territorial seas and EEZs of coastal
nations.? Sixty percent of the world’s oceans remain high seas and, in general, the traditional freedoms of the
high seas still prevail.*0 With a few exceptions, such as natural resource management-related matters and
scientific research, many high-seas freedoms also apply in the EEZ.

Even on and above the high seas beyond the EEZ, the United States and other coastal nations have some
limited ability to exercise governmental jurisdiction and legal authority to make or enforce law. For example,
U.S. citizens on the high seas remain subject to U.S. law, as do people on U.S.-flagged vessels and aircraft.

% UNCLOS, Atticle 76 et seq.

The 1982 UNCLOS convention discards the “exploitability criterion” definition of the continental shelf from the 1958 Convention, in
favor of expanded objective limits and a method for establishing their permanent location. This change was designed to
accommodate coastal nation interests in broad control of resources and in supplying the certainty and stability of geographic limits
necessary to promote investment and avoid disputes. Adapted From United States: President's Transmittal of the United Nations
Convention on the Law of the Sea and the Agreement Relating to the Implementation of Part Xl to the U.S. Senate with
Commentary, October 7, 1994 (U.S. Department of State Dispatch Supplement, Volume 6, Supplement No. 1 (February 1995)).

% UNCLOS, Article 86 et seq.

% 1958 United Nations Convention on the High Seas; 450 U.N.T.S. 82; 13 U.S.T. 2312; T..A.S. 5200.
% UNCLOS, Article 86.

4 UNCLOS, Article 86 et seq.
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Also, a coastal nation has the right of hot pursuit onto the high seas, provided that the pursuit was
commenced in a geographic zone subject to the coastal nation’s jurisdiction over the activity in question.

Some Confusing Jurisdictional Terminology

As noted, beginning in 1983, Presidents Reagan and Clinton issued a series of proclamations that changed the
geographic extent and substantive nature of U.S. jurisdiction over the oceans for purposes of international
jurisdiction, consistent with the 1982 UNCLOS convention. The changes—beginning with President
Reagan’s proclamation of a U.S. EEZ to 200 miles and followed by his extension of the territorial sea to 12
miles and President Clinton’s extension of the contiguous zone to 24 miles—have not been comprehensively
reflected in domestic law. Also, other legal terms, such as “high seas,” now have a different geographic scope
in international law under UNCLOS; such changes in international law have not always been accounted for in
domestic law.

The public policy concern regarding these changes in international jurisdiction and terminology is that federal
jurisdiction over, and management and enforcement regimes for, ocean resources, environmental protection,
and national security are established by statutes that sometimes reference geographic jurisdictions that may be
outdated and thus could limit effective implementation of the law. For example, the Clean Water Act and the
Oil Pollution Act each define the seaward limit of the “territorial seas” at 3 miles*!; to date, that definition has
not caused a major problem in the implementation or enforcement of either law, but the discrepancy remains.
Inconsistencies or ambiguities in geographic jurisdiction definitions, for example, concerning the intended
breadth of the contiguous zone for the purpose of a particular statute, have also caused problems in federal
civil and criminal cases not related to natural resources, such as the regulation of offshore gambling.

It may not be necessary or desirable to amend every single U.S. statute to conform the terminology or
breadth of its geographic zones to the new international jurisdictional zones. Notably, a number of U.S.
federal statutes distinguish clearly between federal and state ownership or management of ocean resources,
based on the division of jurisdiction and authority established in the SLA; these laws include the OCSLA, the
Magnuson-Stevens Act, and the CWA. Amending these laws to conform state jurisdiction over resources,
now usually seaward to 3 miles, to the geographic area encompassed by the 12 mile territorial sea that the
United States asserts for international purposes, would in large part rewrite the SLA and affect a very
significant change in federal-state legal, political, and economic relationships.

Although certain statutes reflect, either through original enactment or subsequent amendment, President
Reagan’s Proclamation that extended the U.S. territorial sea to 12 miles for purposes of international law,
relatively few domestic laws have been amended to be consistent with that change.*? Thus, in some U.S.
statutes, the territorial sea is still defined or referred to as a 3 mile zone.®

Several shipping and vessel safety provisions apply within a seaward geographic area that is more, or less, than
3 miles from the baseline from which the U.S. territorial sea is measured, without expressly asserting a 3 mile
U.S. territorial sea for purposes of the particular statute.**

“! The term territorial seas is defined as a 3 mile belt of sea in the Clean Water Act (see 33 U.S.C. § 1362(8)) and the Oil Pollution
Act of 1990 (see 33 U.S.C. § 2701(35)).

“*2 The Proclamation expressly did not alter any federal or state law. The discussion presented in this section is illustrative only and
is not a thorough review of federal laws that refer to the territorial sea.

“ E.g., in the Clean Water Act and the Oil Pollution Act of 1990, as noted above.

* These include: Shipping: Uninspected Vessels, 46 U.S.C. § 4102; Shipping: Uninspected Commercial Fishing Vessels, 46 U.S.C.
§§ 4502, 4506; and Shipping: Manning of Vessels: Pilots, 46 U.S.C. §§ 8502, 8503.
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Some federal laws, particularly those related to maritime commerce and shipping and maritime law
enforcement, do specifically reflect or assert, either in the law’s original enactment or by amendment, a 12
mile U.S. territorial sea.#> At least one federal law uses the term zerritorial sea but does not define it.46

Other laws refer to or seem to allude to a 12 mile zone based on the baselines from which the territorial sea is
measured, without expressly asserting a 12 mile U.S. territorial sea for purposes of the particular statute.*’
Finally, at least one statute references the right of a coastal nation to assert a 12 mile territorial sea under
international law, but does not expressly establish a U.S. 12 mile territorial sea for purposes of the particular
statute.*8

This complex situation concerning the geographic reach of the term ferritorial sea (3 miles versus 12) has
analogs in federal statutes that use other international law terms, such as contiguons zone and high seas, whose
scope also have changed over the years, but have not been formally amended.

5 For example, the Nonindigenous Aquatic Nuisance Prevention and Control Act (NANPCA), enacted in 1990, defines territorial sea
as “the belt of the sea measured from the baseline of the United States determined in accordance with international law, as set forth
in Presidential Proclamation Number 5928, dated December 27, 1988.” See 16 U.S.C. § 4702(14). See also § 4702(16), defining
the term waters of the United States for purposes of NANPCA as “the navigable waters and the territorial sea of the United States,”
i.e., as including the 12 mile territorial sea proclaimed by President Reagan, as referenced in the law’s definition of territorial sea.

The territorial sea also is defined as 12 miles in the following statutes: Crimes and Criminal Procedure: Shipping: violence against
maritime fixed platforms, see 18 U.S.C. §§ 2280, 2281; and Crimes and Criminal Procedure: Terrorism, Acts of terrorism
transcending national boundaries, see 18 U.S.C. § 2332b.

In 1998, Congress amended the Ports and Waterways Safety Act, and defined the term navigable waters of the United States to
include “all waters of the territorial sea of the United States as described in Presidential Proclamation 5928 of December 27, 1988.”
See 33 U.S.C. § 1222(5), as amended by the Coast Guard Authorization Act of 1998, Pub. L. 105-383, Title Ill, § 301(a).

Also in 1998, Congress amended Subtitle 1l of Title 46, U.S. Code to establish that the term navigable waters of the United States as
used in those laws includes the 12 mile territorial sea as proclaimed by President Reagan. See Coast Guard Authorization Act of
1998, Pub. L. 105-383, Title Ill, § 301(b).

Similarly, the Vessel Bridge-to-Bridge Radiotelephone Act was amended in 2002 to extend its jurisdiction from 3 to 12 miles, by
revising reference to the navigable waters of the United States to include “all waters of the territorial sea of the United States as
described in Presidential Proclamation 5928 of December 27, 1988.” See 33 U.S.C. § 1203(b), as amended by § 321 of the
Maritime Transportation Security Act of 2002, Pub. L. 107-295.

The Act of June 15, 1917, as amended, sometimes referred to as the Espionage Act, as amended by the Magnuson Act of 1950
also was amended in 2002, to add a definition of the term territorial waters, as follows: “The term ‘territorial waters of the United
States’ includes all waters of the territorial sea of the United States as described in Presidential Proclamation 5928 of December 27,
1988.” See 50 U.S.C. § 195, as amended by § 104 of the Maritime Transportation Security Act of 2002, Pub. L. 107-295.

Similarly, the 1996 amendments to the Antarctic Conservation Act of 1978 define the term import with reference to “any place
subject to the jurisdiction of the United States, including the 12 mile territorial sea of the United States.” See 16 U.S.C. § 2402(8).

8 For example, the Ocean Dumping Act (Title | of the Marine Protection, Research, and Sanctuaries Act, ODA), see 33 U.S.C. §§
1401 et seq. The ODA defines the term ocean waters to mean “those waters of the open seas lying seaward of the base line from
which the territorial sea is measured, as provided for in the [1958] Convention on the Territorial Sea and the Contiguous Zone [. . .].”
See 33 U.S.C. § 1402(b). This indicates that Congress intended a 3 mile territorial sea and a contiguous zone extending seaward to
12 miles. However, although the term territorial sea is used in the “Prohibited acts” section of the statute and is crucial to enforcing
the statute in certain circumstances, see 33 U.S.C. § 1411(b), the term is not specifically defined in the ODA.

A navigation law dealing with demarcation lines for high seas and inland waters refers to lines that are not more than 12 miles
seaward from the baseline from which the territorial sea is measured; see 33 U.S.C. § 151.

The Atlantic Salmon Convention Act of 1972, as amended, makes it unlawful for any person or vessel subject to the
jurisdiction of the Unites States “to conduct directed fishing for salmon in waters seaward of twelve miles from the
baselines from which the breadths of territorial seas are measured,” in certain waters of the Atlantic Ocean; see 16 U.S.C.
§ 3606(a)(1).

See also the definition of “Agreement Area” in the Eastern Pacific Tuna Licensing Act of 1984, at 16 U.S.C. § 972(2).

8 See e.g, Condemnation of Cuban attack on American aircraft, 22 U.S.C. § 6046.

Chapter 1: Setting the Stage 11



U.S. COMMISSION ON Appendix 6
OCEAN POLICY Review of U.S. Ocean and Coastal Law

——— T

Furthermore, federal laws sometimes use imprecise or inconsistent terms to refer to ocean jurisdictions,
including navigable waters, coastal waters, ocean waters, territory and waters, waters of the United States, and waters subject to
the jurisdiction of the United States. These terms can have disparate meanings in different statutes and sometimes
are not defined at all.

There has been no comprehensive and systematic effort to review and evaluate U.S. statutes and regulations
to make corrections, either to conform to changed international geographic jurisdictions or to revise and
conform confusingly different geographic terminology. When considering whether and how to amend each
such law to update the scope of its geographic jurisdiction, care is needed to ensure that any amendment does
not inadvertently alter the division of legal jurisdiction and authority between the federal and state
governments concerning resources and activities in the ocean as established in the SLA and other statutes.

U.S. FEDERAL AND STATE JURISDICTION

In general, lands under tidewaters are held by the state in a special capacity—in trust for the benefit of the
public, pursuant to what is referred to as the public trust doctrine. Under this doctrine, which has evolved
from ancient Roman law and English common law, governments have an obligation to protect the interests
of the general public (as opposed to the narrow interests of
specific users or any particular group). Public interests have
traditionally included navigation, fishing, and commerce. In
recent times, the public has also looked to the government to
protect their interests in recreation, environmental protection,

. . . Wegetation Mlean Mean
research, and preservation of scenic beauty and cultural heritage. Line  High-tide Low-tide

ﬁ" Ling Ling

The division between private and public ownership varies |
somewhat from state to state. Generally, legal title to land located W57 Ly
above the mean high-tide line (illustrated in the figure) will be

held in private ownership. Title to the lands below the mean LFLAND e | repers
high-tide line will be held by the state as public trust lands. While
there can be private ownership or other property interests in
public trust lands, the state has a duty to ensure that the public’s
interest in those lands is protected.

Establishment of State Seaward Boundaries

Until the 1940s, the common understanding was that states owned the submerged lands under the waters off
their shores, and many coastal states had laws in place that established offshore boundaries.*” Several state
constitutions and federal acts admitting states to the Union described state boundaries as extending a marine
league or more offshore.>

Controversies emerged in the 1930s regarding oil recovered from, and the ownership of mineral rights in,
submerged lands. In United States v. California> the United States sought declaration in the U.S. Supreme
Court that the federal government was the owner of the seabed and minerals from the mean low water line to
3 miles seaward. California argued that because the original colonies had acquired from the Crown of

“° Christie, Donna R. and Richard G. Hildreth. Coastal and Ocean Management Law, 2" Edition. St. Paul, MN: West Group, 1999.
% [d.
*" United States v. California, 332 U.S. 19 (1947).
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England all lands under navigable waters, including all marginal seas within their boundaries, these lands also
vested in California upon admission to the Union by virtue of the equal footing doctrine as an element of
sovereignty.

The Supreme Court quickly dismissed California’s arguments, concluding that “acquisition...of the three-mile
belt [had] been accomplished by the National Government,” rather than by the English Crown or the
colonies.> The Court depicted the federal government’s role not as merely a property owner, but as the entity
responsible for the security and defense of the marginal seas and for the conduct of foreign relations.

The Supreme Court determined that states had no title to, or property interest in, the submerged lands off
their coasts. The Court held “that California is not the owner of the three-mile marginal belt along its coast,
and that the Federal Government rather than the state has paramount rights in and power over that belt, an
incident to which is full dominion over the resources of the soil under that water area, including oil.”>3

After the United States v. California holding, the United States brought suit against both Texas and Louisiana on
the basis that the broad principles of the California case also dictated federal ownership or control of the oil
tields of the Gulf of Mexico.>** The United States prevailed against both states.

Congress responded in 1953 by enacting the Submerged Lands Act (SLA),> which essentially quitclaimed to
the coastal states federal proprietary rights over a zone extending 3 miles seaward from the baseline
(commonly referred to as state waters and state submerged lands) and rights to the natural resources in such lands
and waters.”® The SLA gives states the authority to manage, develop, and lease the natural resources
throughout the water column and on and under the seabed.>’

Under the SLA, the federal government retains the right, authority, and jurisdiction to regulate commerce,
navigation, power generation from the water, national defense, and international affairs throughout state
waters.>8

Although one of the purposes of the SLA was to relieve both state and federal governments of the extensive
litigation initiated by Uwited States v. California, aspects of the boundary provisions of the SLA created
additional legal problems. For example, the SLA left it to the courts to determine whether a state could
establish a historic claim beyond 3 miles. Only Texas and Florida have been able to establish such claims. In
1960, the Supreme Court recognized the 3 marine league (equivalent to 9 miles) boundaries in the Gulf of
Mexico of both Florida, based on congtressional approval of its 1868 constitution,” and Texas, based on its
historic claim when an independent republic before joining the United States.® In 1969, the United States

2 |d. at 34.
% |d. at 38-39.
% United States v. Texas, 339 U.S. 707 (1950).

*® The Submerged Lands Act of 1953 is Pub. L. 83-31, 67 Stat. 29, May 22, 1953 (codified at 43 U.S.C. §§ 1301 et seq.).
Sometimes also cited as the Act of May 22, 1953, ch. 65, title I.

% See 43 U.S.C. §§ 1311 and 1314(a).

*7 As discussed above in The Public Trust Doctrine section of this chapter, states have similar authorities on the land side of the
baseline, usually up to the mean high tide line, an area often referred to as state tidelands.

% See 43 U.S.C. §§ 1301(e), 1311(d), and 1314(a).
% United States v. Florida, 363 U.S. 121 (1960).

% United States v. Louisiana, 363 U.S. 1 (1960). See also National Oceanic and Atmospheric Administration, Coastal Services
Center. Federal Geographic Data Committee Marine Boundary Working Group: U.S. Marine Cadastre —Seabed and Subsoil
Boundaries. December 31, 2002; available at http://www.csc.noaa.gov/mbwg/htm/cad_sla.htm (accessed June 1, 2004).
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brought an action against the thirteen states bordering the Atlantic Ocean, in which the Supreme Court
upheld the reasoning in California and precluded state claims beyond 3 miles.o!

Some U.S. territories and possessions also have the equivalent of state waters and submerged lands. Congress
granted Puerto Rico a 9 mile jurisdictional boundary by statute in 1917.92 In 1974, Congress granted the U.S.
Virgin Islands, Guam, and American Samoa jurisdiction out to 3 miles by statute.®3

The federal government’s management regime for outer Continental Shelf mineral resources, located in a
broad expanse of ocean beyond U.S. state seaward boundaries, was enacted in the Outer Continental Shelf
Lands Act (OCSLA)%* a few months after the enactment of the SLA. The OCSLA is discussed in Chapter 5,
Fuels, Minerals, and Energy Production from the Ocean.

IMPOSING ENVIRONMENTAL RESPONSIBILITIES ON FEDERAL AGENCIES:
THE NATIONAL ENVIRONMENTAL POLICY ACT

The National Environmental Policy Act (NEPA)% has been called many things through its three decades of
existence, including the Magna Carta or centerpiece of environmental law, and the “most important [of out]
environmental legislation.”® Signed into law in 1970 with the inspiring goal to “create and maintain
conditions under which man and nature can exist in productive harmony, and fulfill the social, economic, and
other requirements of present and future generations of Americans,”” NEPA “sets forth a ringing and vague
statement of purposes.”’%® This vagueness grew into a powerful tool for challenging federal agency actions that
ignored potential environmental impacts. Federal agencies’ obligation to comply with NEPA is a common
issue in federal environmental and natural resources law, including ocean and coastal law. This chapter
addresses NEPA’s requirements in general, and several subsequent chapters refer to particular cases in which
an agency’s compliance with NEPA has been at issue in carrying out ocean and coastal statutes.

Aside from its statements of policy objectives, NEPA’s “action-forcing” mechanism is in Section 102, which
requires all federal agencies to include a detailed statement of the environmental impact of all “major federal
actions significantly affecting the quality of the human environment.”® A “major” federal action is one that
requires substantial planning, time, resoutces, or expenditure that a federal agency proposes or permits.
Through conducting Environmental Assessment (EA) and Environmental Impact Statement (EIS) reviews,

®" United States v. Maine, 420 U.S. 515 (1975).

6248 U.S.C. § 749.

6348 U.S.C. § 1705.

® Pub. L. 83-212, 67 Stat. 462, August 7, 1953 (codified at 43 U.S.C. §§ 1331 et seq.).

%% National Environmental Policy Act of 1969, Pub. L. 91-190, 83 Stat. 852, January 1, 1970 (codified at 42 U.S.C. §§ 4321 et seq.).

% Arthur W. Murphy, The National Environmental Policy Act and the Licensing Process: Environmentalist Magna Carta or Agency
Coup de Grace?, 72 Colum. L. Rev. 963, 965 (1972). For a thorough review of NEPA, see William H. Rodgers, Jr., Environmental
Law, Chapter 9 (1994); James W. Spensley, National Environmental Policy Act, in Environmental Law Handbook 321 (J. Gordon
Arbuckle et al. Eds., 12" ed. 1993); Michael C. Blumm, A Primer on Environmental Law and Some Directions for the Future, 11 VA.
Envtl. L.J. 381, 382 (1992).

742 U.S.C. § 4331(a).
% Rodgers at 801.
942 U.S.C. § 4332(2)C).
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federal agencies are required to consider environmental impacts before action is taken.” Federal agencies are
also required to consider the direct, inditect, and cumulative impacts of regulated federal activities.”!

In addition, NEPA mandates coordination and collaboration among federal agencies. Specifically, “[p]rior to
making any detailed statement, the responsible federal official shall consult with and obtain the comments of
any federal agency which has jurisdiction by law or special expertise with respect to any environmental impact
involved.””? Many federal agencies, including those with substantial ocean and coastal programmatic
responsibilities, such as NOAA, EPA, and the U.S. Department of the Interior’s Fish and Wildlife Service
(USFWS)—and state agencies, nongovernmental organizations, and members of the public—frequently
comment on NEPA documents. The Council on Environmental Quality (CEQ) in the Executive Office of
the President, established under NEPA, plays the role of interagency dispute resolution mediator when
necessary.

This is where NEPA’s mandates end. The Supreme Court has declared that NEPA’s reach is procedural
rather than substantive: NEPA cannot “mandate particular results but only prescribe the necessary
process.”” Thus, once a federal agency has completed the detailed statement that NEPA requires, the agency
may continue its proposed activity regardless of the actual impact upon the receiving environment, although
other legal authorities still apply and might preclude or limit the federal agency’s action. For example, the
information provided in the NEPA process may indicate that a proposed activity is not consistent with
applicable enforceable policies of a state’s federally approved coastal zone management program.

A federal district court has found that NEPA applies to federal actions that may affect the environment in the
U.S. EEZ.7 This case involved the U.S. Navy’s Littoral Warfare Advanced Development (LWAD) program,
which develops and tests active sonar technology for detecting submarines. The Navy argued that its activities
in the EEZ are not subject to environmental review under NEPA. The court held that while the United
States does not exercise the same jurisdiction in the EEZ as in the territorial sea, the United States does
exercise certain sovereign rights within the EEZ “for the purposes of exploring, exploiting, conserving and
managing natural resources.”’> “Because the United States exercises substantial legislative control of the EEZ

™ The Environmental Impact Statement is a detailed statement prepared by the responsible official within the relevant federal
agency that addresses:
“(i) the environmental impact of the proposed action;
(i) any adverse environmental effects which cannot be avoided should the proposal be implemented;
(iii) alternatives to the proposed action;
(iv) the relationship between local short-term uses of man’s environment and the maintenance and enhancement of long-
term productivity; and
(v) any irreversible and irretrievable commitments of resources which would be involved in the proposed action should it
be implemented.” 42 U.S.C. § 4332(2)C).

Where there is a question as to whether a particular government action requires an environmental analysis, regulations
implementing NEPA promulgated by the Council on Environmental Quality (CEQ) require the federal agency seeking to undertake
the action to prepare an Environmental Assessment (EA). An EA is a document that “[b]riefly provide[s] sufficient evidence for
determining whether to prepare an . . . [environmental analysis] or a finding of no significant impact.” After preparation of the EA, if
the agency makes a finding of no significant impact (FONSI), then preparation of an EIS is not necessary. CEQ’s NEPA regulations
are at 40 C.F.R. Part 1500 et seq.

" See 40 C.F.R. §§ 1502.16, 1508.7, and 1508.8.
242 U.S.C. § 4332(2)(C).

" Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989); see also Vermont Yankee Nuclear Power Corp. v.
Natural Resources Defense Council, 435 U.S. 519, 548 (1978); Kleppe v. Sierra Club, 427 U.S. 390 (1976). The Court stated that
once an agency has made a decision subject to NEPA’s procedural requirements, “[t]he only role for a court is to ensure that the
agency has taken a ‘hard look’ at the environmental consequences; it cannot ‘interject itself within the area of discretion of the
executive as to the choice of the action to be taken.” /d. at 410.

™ Natural Resources Defense Council v. United States Department of the Navy, No. CV-01-07781; 2002 WL 32095131. Slip op. at
21. (C.D. Cal. Sept. 19, 2002). The Court’s decision was not appealed.

™ Id. at 20, citing President Reagan’s Proclamation 5030 on the EEZ.
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in the area of the environment stemming from its ‘sovereign rights’ for the purpose of conserving and
managing natural resources, the Court finds that NEPA applies to federal actions which may affect the
environment in the U.S. EEZ.”7¢ The court noted that the kind of general planning in which the LWAD
engages apart from planning associated with the organization of particular sea tests does not call for or create
activities which impact the environment and is not an irreversible commitment of resources. In contrast, the
individual sea tests conducted as part of the LWAD process are federal actions, which may affect the
environment. Accordingly, the court held that the Navy’s “LWAD program, as distinct from its component
parts, is not subject to NEPA review,””” while “[ijndividual LWAD sea tests will still be subject to NEPA
requirements.”’

This chapter describes the mosaic of international, national, and state marine boundaries and legal authorities
that define the institutions which have the responsibility to manage ocean and coastal resources. The scope
ranges from the Great Lakes, coastal watersheds and margins to the high seas and encompasses estuaries,
beaches, the coastal zone, and offshore federal waters. The following chapters describe the origin and
evolution of the basic laws, regulations, and procedures that are currently in place to govern the nation’s
oceans and coasts.

™ Jd. at 21.
1d. at 27.
™8 Jd. at 32.
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CHAPTER 2

COASTAL MANAGEMENT

INTRODUCTION

Management of the nation’s coastal areas is influenced by numerous laws and programs at the local, state, and
federal levels of government. This chapter begins with a summary of a number of the federal laws that are
relevant to coastal management. The primary focus, however, is an overview of the Coastal Zone
Management Act. It should be noted that laws and programs discussed in the other chapters of this Appendix
are also relevant to coastal management, including the Clean Water Act, Magnuson-Stevens Fishery
Conservation and Management Act, Outer Continental Shelf Lands Act, Oil Pollution Act, Marine Mammal
Protection Act, Endangered Species Act, and many others. In particular, readers are advised to consult
Chapter 4, Ocean and Coastal Pollution from Land-Based Sources, for a discussion of water pollution prevention and
habitat protection, and Chapter 5, Fuels, Minerals, and Energy Production, for a discussion of the Coastal Zone
Management Act and its relation to oil and gas development on the outer Continental Shelf.

GOVERNING STATUTES

Coastal Zone Management Act

In its 1969 report, the Commission on Marine Sciences, Engineering, and Resources (Stratton Commission),
found that the value of the coast was threatened by increasing population and commercial, recreational, and
residential development.! As a result of the Stratton Commission’s findings, a number of other studies on
estuaries, and a national debate about comprehensive land use planning, Congtess enacted the Coastal Zone
Management Act of 1972 (CZMA). The CZMA was designed “to preserve, protect, develop, and where
possible, to restore or enhance, the resources of the nation’s coastal zone for this and succeeding
generations.”? Enacted during the same period as other major federal environmental legislation, the CZMA
differed substantially from legislation like the Clean Air Act or the Clean Water Act. The CZMA set the
ground rules for a voluntary partnership between federal and coastal state governments, with a goal of
balancing the conservation of the coastal environment with the responsible development of economic and
cultural interests.

Administered by the National Oceanic and Atmospheric Administration (NOAA), the CZMA provides
incentives for coastal states to voluntarily develop and conduct coastal management programs, financial and
technical assistance, and what is referred to as “federal consistency” authority. This provision assures a state
that, with certain exceptions, federal agency activities, and those that are sponsored or permitted by the

' Commission on Marine Science, Engineering, and Resources. Our Nation and the Sea: A Plan for National Action. Washington,
DC: U.S. Govt. Print. Office, 1969.

216 U.S.C. § 1452.
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federal government, will be consistent with the enforceable policies of state-developed and federally approved
coastal management programs.

Under the CZMA, participating states are given the flexibility to design programs that address their individual
priorities; however, the Act does direct states to develop policies in several areas, including: protecting natural
and cultural resources; protecting people and property from natural hazards; giving development priority to
coastal-dependent uses and revitalizing waterfronts; facilitating public access to ocean and coastal areas; and,
improving coastal water quality.3

The CZMA also created the National Estuarine Research Reserve System.* The purpose of the program is to
encourage states and territories to set aside representative estuaries for long-term research, education, and
stewardship purposes. State governors nominate areas for inclusion in the program, and NOAA designates an
estuarine area upon finding that it is a representative estuarine ecosystem suitable for long-term research and
that state laws provide sufficient protection and an appropriate environment for research. Once an area is
designated, federal financial assistance is available for property acquisition, management, research, and
educational activities. NOAA is responsible for overseeing state management of the twenty-six estuarine
research reserves (as of 2004) that have been designated in coastal states and territories.>

The CZMA has been amended a number of times. The Arab oil embargo in 1973 and energy crisis of the
mid-1970s led to major amendments to the Act in 1976 to address energy facility siting and other coastal
development issues. One of the primary provisions of the amendments was the establishment of the Coastal
Energy Impact Program, providing coastal states with loans and direct grants to address the economic,
coastal, and environmental impacts from offshore oil and gas activities. The amendments in 1976 also
clarified the process for determining whether offshore energy activities in federal waters were consistent with
state CZM programs (discussed more extensively below).

The Coastal Zone Management Improvement Act of 1980 reflected a continuing concern that coastal states
incorporate national interests in coastal planning. One of the key premises of the modifications was that the
CZMA program was ready to move from an exclusive focus on process to one that strengthened state efforts
at implementation of their programs. New program goals and policies were introduced to enhance coastal
management and a section with modest financial assistance was added to help states meet low cost
construction, land acquisition, and shoreline stabilization efforts.® In 1985, amendments included new
procedures for the review and modification of state coastal programs, a number of administrative and
housekeeping changes, and a five year reauthorization of the various components of the program, some at
reduced levels.”

The last major amendments to the CZMA were the Coastal Zone Act Reauthorization Amendments of
1990.8 The amendments clarified the scope and application of the federal consistency provision, specifically
reversing the effect of the U.S. Supreme Court decision in Secretary of the Interior v. California® A new Coastal

®16 U.S.C. § 1452.
416 U.S.C. § 1461.

® Additional information about the National Estuarine Research Reserve System available at http://noaa.nerrs.gov (accessed May 21
2004).

® Pub. L. 96-464.
"Pub. L. 99-272.
®Pub. L. 101-508, tit. VI, subtit. C, 104 Stat. 1388.

°464 U.S. 312 (1984). For a discussion of the federal consistency provision and Secretary of the Interior v. California, see the CZMA
Federal Consistency Requirement section in this chapter.
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Zone Enhancement Grant Program was initiated to encourage states to improve their programs in one or
more of several areas of coastal concern, including coastal wetlands protection, management of development
in high hazard areas, public access, control of marine debris, studying cumulative and secondary impact of
coastal development, special area management planning, ocean resources planning, and siting of coastal
energy and government facilities.!” The 1990 amendments also established a requirement that state coastal
management programs incorporate enforceable policies to enable them to implement a new Coastal
Nonpoint Pollution Control Program.!! For discussion of the Coastal Nonpoint Pollution Control Program,
see Chapter 4, Ocean and Coastal Pollution from Land-Based Sonrces. Amendments to the CZMA enacted in 1996
did not make major substantive changes.

National Flood Insurance Act

The establishment of the National Flood Insurance Program (NFIP) by the National Flood Insurance Act of
196812 led to widespread adoption of minimum federal building standards for flood-prone areas, including
coastal regions. Administered by the Federal Emergency Management Agency (FEMA), the program is the
federal government’s primary tool for managing natural hazards through incentives and regulation. Under the
program, FEMA maps the flood-prone ateas throughout the nation, and provides flood insurance (or backs
the private providers of flood insurance) to owners of commercial and residential structures if their
communities have adopted standards for the construction of buildings in those areas. The program is
intended to reduce federal flood disaster relief by supplying guaranteed insurance coverage to communities
that adopt building standards and land use controls which minimize flood damages and property losses. State
and local regulation may be stricter than federally imposed safety and building standards, and governments
are encouraged to adopt land use regulations that guide development away from flood hazard areas.!?

In addition to guaranteeing flood insurance for communities that participate in the program, the NFIP also
imposes disincentives for nonparticipation. If a community with areas susceptible to flooding does not join
the program, federal agencies, like the Small Business Administration and the Department of Veterans
Affairs, are prohibited from providing federal assistance for development in flood-prone areas.!4

Coastal Barrier Resources Act

The Coastal Barrier Resources Act!> was passed in 1982 and established the John H. Chaffee Coastal Barrier
Resources System (CBRS) to minimize the loss of human life, wasteful federal expenditures, and damage to
fish, wildlife, and other natural resources associated with coastal barriers, such as barrier islands. The Act
defines coastal barriers as “bay barriers, barrier islands, and other geological features composed of sediment
that protect landward aquatic habitats from direct wind and waves.”!6 As part of the program, which is
administered by the U.S. Fish and Wildlife Service, the federal government discourages development on
designated coastal barriers by restricting certain federal financial assistance, including flood insurance
coverage, loans, funding for U.S. Army Corps of Engineers development projects, and construction of sewer
systems, water supply systems, and transportation infrastructure.

%16 U.S.C. § 1456b(a).
" 1d. § 1455b.
242 U.S.C. §§ 4001-4128.

3 See e.g., Fla. Stat. § 161.55(1)(d) (requiring major coastal structures to withstand wind velocities of 110 miles per hour and
structures in the Florida Keys to withstand winds of 115 miles per hour).

' See 42 U.S.C. § 4106(a).
516 U.S.C. §§ 3501-3510.
%16 U.S.C. §§ 3501-3510.
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The CBRS is specifically designated on maps maintained by the Secretary of the Interior. The Secretary is
directed to review and update the maps every five years to reflect the changes in size or location of any of the
barriers. Nearly 1.3 million acres of land, wetlands, and water along the East Coast, Great Lakes, and Gulf of
Mexico are part of the “full system unit,” with “otherwise protected areas” covering an additional 1.8 million
acres of coastal barriers already held for conservation or recreational purposes. The program does not ban
development in these ateas; rather, it creates disincentives by denying federal subsidies and imposing the full
costs of development on the developer or property owner.

SELECTED ISSUES

State Coastal Management Program Development, Approval, and Review

Under the CZMA, states are charged with directly implementing the national coastal management program
through coastal programs developed at the state level. The premise behind choosing states as the principal
implementing bodies was that state and local governments can most effectively manage human activities
because historically they have had primary jurisdiction over land use of nonfederal property. Although each
state coastal program is different, collectively the programs address the broad spectrum of coastal issues
identified by Congress. In reality, the national impact of the coastal management program is the result of
many thousands of individual state and local decisions that impact the way coastal areas are developed.

The CZMA requires that environmental protection, access to natural and cultural resources, and economic
development be essential parts of each program. In some states, one state agency has the responsibility to
address all of these activities, while others are based on networking among state agencies and local
governments. States use a variety of different tools to manage human activities, including regulation, zoning,
financial incentives, outreach, and education. States develop plans that reflect their priorities regarding
resources to be protected or enhanced and the methods for doing so, and then submit these plans to the
Secretary of Commerce for approval.

The methods for creating the internal partnerships needed to develop and implement state coastal
management programs vary by state, yet generally involve the governors, several state agencies, local
governments, and public participation in the form of citizen advisory groups within each coastal area.
Different state constitutions and statutory frameworks assign land and water use management responsibilities
to state agencies and local governments in diverse ways. The geographic definition of the coastal zone also
varies, ranging from the entire state as in Florida, Delaware, Rhode Island, and Hawaii, or as in California, to
narrow areas that range from a few hundred feet in some places to several miles in others.

Currently, 99 percent of the nation’s marine and Great Lakes coasts are governed by state coastal
management programs; thirty-four out of thirty-five coastal and Great Lakes states (as well as the territories
of Puerto Rico, the Northern Marianas, the U.S. Virgin Islands, Guam, and American Samoa) have federally
approved coastal management programs. Only Illinois is not participating in the federal program.!”

Eatly in the CZMA program, the California Coastal Management Program was challenged that it lacked the
specificity necessary to meet statutory requirements and that the program did not adequately consider the
national interest in the siting of energy facilities in the coastal zone. The federal appeals court determined that
Congtress did not intend for the states to include detailed criteria of such specificity that a private user of the

" Coastal Zone Management: Celebrating Thirty Years of the Coastal Zone Management Act available at
http://coastalmanagement.noaa.gov/czm/ (accessed May 21, 2004).
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coastal zone would have a high level of predictability that its activities would be consistent with the state’s
program. '8 Instead, the program is intended to create a framework within which each state can make rational
decisions balancing competing interests.

The CZMA offers a state the flexibility to adopt the management approach for the coastal zone most
compatible with that state’s general process of land use regulation and management. For example, if the focal
point of the state’s approach is local decision making, the coastal management program can use that method.
States relying more on centralized controls may use that process, either through direct state control or
through state review of local and regional decisions.!?

The CZMA also exhibits flexibility in terms of geographic emphasis and intensity of the program.?’ States
may focus regulatory efforts on particular areas that will experience more development or require a greater
degree of protection. Finally, the CZMA allows states to recognize that actions outside the coastal zone
boundary may affect coastal resources and require attention in their program.?!

Federally approved state coastal management programs are subject to continuing review by NOAA to
determine the extent to which the state is implementing and enforcing the program. Often, NOAA will
include “necessary actions” in its evaluation of state programs that the state addresses in subsequent grants.
Also, program approval may be withdrawn or financial assistance may be suspended under certain
circumstances, a process that was clarified by the 1990 amendments to the CZMA. If a state fails to adhere to
its approved program or the terms of a grant, financial assistance may not be suspended until NOAA
provides the state’s governor with specifications and a schedule for compliance. Program approval may not
be withdrawn unless the state fails to take the actions required for compliance.??

CZMA Federal Consistency Requirement

The CZMA’s federal consistency provision is found at Section 307 of the Act,?® and has been a major
incentive for states to join the national coastal management program, providing them an important tool for
facilitating cooperation and coordination with federal agencies. Federal consistency reviews are the
responsibility of the lead state agency that implements or coordinates the state’s federally approved coastal
management program.?*

Federal consistency provides that federal actions that have reasonably foreseeable effects on land use, water
use, or natural resources in the coastal zone must be consistent with the enforceable policies of a state’s
federally approved coastal management program. An enforceable policy is legally binding under state law
(e.g., through constitutional provisions, laws, regulations, land use plans, ordinances, or judicial or
administrative decisions), and by which a state exerts control over private and public coastal uses and
resources, and which are incorporated in the state’s federally approved program. Federal actions include

'® American Petroleum Institute v. Knecht, 456 F. Supp. 889 (C.D.Cal.1978), affirmed 609 F.2d 1306 (9th Cir. 1979).
916 U.S.C. § 1455(d)(ii); 15 C.F.R. § 923.42-923.44.

%) B. Ruhl, Biodiversity Conservation and the Ever-expanding Web of Federal Laws Regulating Nonfederal Lands: Time for
Something Completely Different? 66 U. CoLO. L. REv. 555, 619 (1995).

' This is in contrast to the Clean Water Act Section 404, for example, that would not address an activity potentially harmful to a
wetlands area if the activity takes place outside the wetlands and involves no fill into the wetlands. /d. at 620.

22 See 16 U.S.C. § 1458 (c)-(d).
%16 U.S.C. § 1456.

# This section taken in part from NOAA, Federal Consistency Requirements, July 31, 2003, available at
http://coastalmanagement.noaa.gov/pdf/fedconregmts.pdf. (accessed May 21, 2004).
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federal agency activities such as development projects carried out by a federal agency, federal license or
permit activities, and federal financial assistance to state and local governments.

At the heart of the federal consistency provision is the “effects test.” The 1990 amendments to the CZMA:

Establish...a generally applicable rule of law that any federal agency activity (regardless of its
location) is subject to [the consistency requirement] if it will affect any natural resources,
land uses, or water uses in the coastal zone. No federal agency activities are categorically
exempt from this requirement.?®

The 1990 amendments added the new “effects” language to replace previous statutory language that referred
to activities “directly affecting the coastal zone.” The amendments also reflect congressional intent to
supercede Secretary of the Interior v. California,? and further to:

eliminate “categorical exemptions” from consistency, and instead to establish a uniform
threshold standard requiring federal agencies to make a case-by-case factual determination of
reasonably foreseeable effects on the coastal zone. The amendments to section 307(c)(1)
were intended to leave no doubt that all federal agency activities meeting the “effects”
standard are subject to the CZMA consistency requirement; that there are no exceptions or
exclusions from the requirement as a matter of law; and that the new “uniform threshold
standard” requires a factual determination, based on the effects of such activities on the
coastal zone, to be applied on a case-by-case basis.?”

Section 307(c)(1) Consistency: Federal Activities
The CZMA Section 307(c)(1) states:

Each federal agency activity within or outside the coastal zone that affects any land or water
use or natural resource of the coastal zone shall be carried out in a manner which is
consistent to the maximum extent practicable with the enforceable policies of approved state
management programs. A federal agency activity shall be subject to this paragraph unless it is
subject to paragraph (2) [federal development projects] or (3) [federally licensed or permitted
activities and OCS exploration and development plans].?

The CZMA requires federal agency activities to be consistent to the maximum extent practicable with the
enforceable policies of a state’s federally approved program. NOAA’s regulations interpret that to mean fully

% Conference Report to 1990 CZMA Amendments, H.R. Conf. Rep. No. 964, 101st Cong., 2d Sess., 970-972 (1990).

% 464 U.S. 312 (1984). In that case, the U.S. Supreme Court held that OCS lease sales were not subject to the federal consistency
provision of the CZMA. The 1990 amendments to the CZMA superceded that decision, clarifying in the Conference Report that such
sales are subject to a state consistency review, and making a number of other changes to the interpretation of the federal
consistency provision. As a result, NOAA issued a final rule incorporating those changes in 2000. See 65 Fed. Reg. 77,123-77,175
(Dec. 8, 2000).

7 Conference Report to 1990 Amendments at 970-71. The Conference Report provides further clarification as follows, “[t]he
question of whether a specific federal agency activity may affect any natural resource, land use, or water use in the coastal zone is
determined by the federal agency. The conferees intend this determination to include effects in the coastal zone which the federal
agency may reasonably anticipate as a result of its action, including cumulative and secondary effects. Therefore, the term
“affecting” is to be construed broadly, including direct effects which are caused by the activity and occur at the same time and place,
and indirect effects which may be caused by the activity and are later in time or farther removed in distance, but are still reasonably
foreseeable.”

%16 U.S.C. § 1456(c)(1).
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consistent unless federal legal requirements prohibit full consistency. This ensures that federal agencies are
able to meet their legally authorized mandates, even though the activity may not be fully consistent with a
state’s enforceable policy. If a federal agency has the discretion to meet a state’s enforceable policy, then it
needs to be consistent with that policy. However, federal law may limit a federal agency’s discretion and an
agency may also deviate from full consistency due to “exigent circumstances” such as an emergency or
unexpected situation requiring the agency to take quick or immediate action. Section 307(c)(1) also provides a
mechanism to exempt certain aspects of a federal agency’s activities from compliance if “the President
determines that the activity is in the paramount interest of the United States.”? To date, this mechanism has
not been used.

Consistent to the maximum extent practicable and exigent circumstances refer to consistency with a state
program’s substantive requirements as well as the procedural requirements of NOAA’s regulations. There
may be times that a federal legal requirement or an emergency situation requires a federal agency to act
sooner than the end of the 90-day period for a state to issue a consistency decision. On the other hand, a
federal agency cannot use a lack of funds as a basis for not being consistent to the maximum extent
practicable. Thus, federal agencies are encouraged to consult eatly with states to ensure that the federal
agency has budgeted for meeting enforceable policies in the state’s program.

Section 307(c)(3)(A) Consistency: Federally Licensed or Permit Activities
The CZMA Section 307(c)(3)(A) provides in part:

any applicant for a required federal license or permit to conduct an activity, in or outside of
the coastal zone, affecting any land or water use or natural resource of the coastal zone of
that state shall provide in the application to the licensing or permitting agency a certification
that the proposed activity complies with the enforceable policies of the state’s approved
program and that such activity will be conducted in a manner consistent with the program.3

A private individual or business, state or local government agency, or any other type of nonfederal entity,
applying to the federal government for a required permit or license or any other type of an approval or
authorization, needs to follow the requirements of CZMA Section 307(c)(3)(A).3! All federal license or permit
activities occurring in the coastal zone are deemed to affect coastal uses or resources, if the state coastal
management program has listed the particular federal license, permit, or approval in its federally approved
program document. For a listed activity occurring in the coastal zone, the applicant shall submit a consistency
certification to the approving federal agency and the state. In addition to the certification, the applicant must
provide the state with the necessary data and information required by NOAA’s regulations to allow the state
to assess the project’s effects.??

Within six months after receiving a copy of the consistency certification, the state is to notify the federal
agency concerned that it concurs with or objects to such certification. If the state fails to submit a notification
within the six month period, its concurrence is conclusively presumed. The federal agency may not grant the
requested license or permit unless the state concurs or is conclusively presumed to concur with the

%16 U.S.C. § 1456 (c)(1)(B).
%16 U.S.C. § 1456(c)(3)(A).

%116 U.S.C. § 1456(c)(3)(A). See also 15 C.F.R. pt. 930, subparts A, B and D, as revised by 65 Fed. Reg. 77,123-77,175 (Dec. 8,
2000).

%215 CFR § 930.58.
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certification.® An aggrieved applicant may appeal the non-concutrence to the Secretary of Commerce and
request an override of the state’s decision or the Secretary may initiate his or her own review.*

If a state wants to review an unlisted activity, it must seek NOAA approval on a case-by-case basis.? For
listed activities outside the coastal zone, the applicant must submit a consistency certification to the state and
the federal agency if the activity falls within the geographic location described in the state program document
for listed activities outside the coastal zone. For such activities where the state has not described the
geographic location, the state must follow the unlisted activity procedure described above, if it wants to
review the activity.

Section 307(c)(3)(B) Consistency: Outer Continental Shelf Exploration and Development Activities
The CZMA Section 307(c)(3)(B) provides in part:

any person who submits to the Secretary of the Interior any plan for the exploration or
development of, or production from, any area which has been leased under the Outer
Continental Shelf Lands Act. . . shall, with respect to any exploration, development, or
production described in such plan and affecting any land or water use or natural resource of
the coastal zone of such state, attach to such plan a certification that each activity . . .
complies with the enforceable policies of such state’s approved management program and
will be carried out in a manner consistent with such program.3

A private person or business applying to the U.S. Department of the Interiot’s Minerals Management Service
(MMS) for outer Continental Shelf (OCS) exploration, development, and production activities must follow
the requirements of CZMA Section 307(c)(3)(B). Any person who submits to MMS an OCS plan for the
exploration, development, or production of any area leased under the Outer Continental Shelf Lands Act?
(OCSLA), must certify to the relevant state coastal management program that any activities described in detail
in such OCS plans will be conducted in a manner consistent with the enforceable policies of the state’s
program. The process and requirements for this section generally mirror those of federal license or permit
activities discussed above. In addition, the Section 307(c)(3)(B) consistency obligation is specifically
reinforced and repeated in the OCSLA regarding Department of the Interior approval of lessee exploration,
and development and production plans.?

With respect to an OCS exploration plan, the Secretary of the Interior, through MMS, shall not approve a
license or permit for any activity described in detail in such plan that affects the resources of a state’s coastal
zone unless the state concurs with, or is conclusively presumed to concur with, the consistency certification
attached to the plan, or the Secretary of Commerce overrides the state based on the criteria established under
the CZMA.*» Because of certain deadlines in the OCSLA, it is common practice for MMS to approve an
exploration plan subject to the consistency review by the state. For a development and production plan,
however, MMS is directed to disapprove such plan if any of the activities described in it that affect the coastal

* 16 U.S.C. 1456(c)(3)(A).

¥ 16 U.S.C. § 1456(c)(3)(A)-(B) and (d).

% See 15 C.F.R. § 930.54.

% 16 U.S.C. § 1456(c)(3)(B).

% pPub. L. 83-212, 67 Stat. 462, August 7, 1953 (codified at 43 U.S.C. §§ 1333 et seq.).
% 43 U.S.C. § 1340(c)(2) and § 1351(h)(1).

¥ 43 U.S.C. 1340(c)(2).
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zone and require a federal license or permit do not receive concurrence by the state with respect to the
consistency certification attached to the plan. The conclusive presumption and Secretarial override exceptions
that pertain to the exploration plan also apply to this development and production plan process.

Federal Assistance to State and Local Governments

The CZMA Section 307(d) provides in part:

State and local governments submitting applications for Federal assistance under other Federal
programs, in or outside of the coastal zone, affecting any land or water use of natural resource of the
coastal zone shall indicate the views of the appropriate state or local agency as to the relationship of
such activities to the approved management program for the coastal zone....Federal agencies shall not
approve proposed projects that are inconsistent with the enforceable policies of a coastal state’s
management program, except upon a finding by the Secretary that such project is consistent with the
purposes of this chapter or necessary in the interest of national security.*!

States list in their coastal management programs the federal financial assistance activities that are subject to
review, and the state may also notify an applicant agency and the appropriate federal agency that it will review
an unlisted activity. NOAA approval is not required for the review of unlisted federal financial assistance
activities. NOAA regulations allow state programs to develop flexible procedures for reviewing and
concurring with federal assistance activities. A federal agency may not issue funding until the relevant state
management program has concurred. If the state coastal agency does not concur, the applicant state agency or
local government may appeal the state objection to the Secretary of Commerce.

Other Federal Actions

A federal action that will have reasonably foreseeable coastal effects, but that does not fall under
requitements for a federal license or permit, OCS plans, or financial assistance to a state agency or local
government, is a federal agency activity that must follow the requirements of the CZMA and its implementing
regulations. For example, if a federal agency is providing funds to a private citizen for disaster relief from a
hurricane, and the funds will be used for an activity with coastal effects, then the federal agency must follow
the requirements for federal agency activities and provide the state coastal management program with a
consistency determination.?

Secretarial Appeals and Mediation

The CZMA provides two procedures for addressing disagreements concerning state consistency objections: a
mediation process for disagreements between federal agencies and coastal states;* and a secretarial appeal
process for federal licenses or permits, OCS exploration and development plans, or federal assistance to state
agencies and local governments that are found by a state to be inconsistent with the state program.#

In the event of a disagreement between a state management program and a federal agency, either party may
request that the Secretary of Commerce mediate the dispute. All parties must agree to participate, agreement

43 U.S.C. 1351(h)(1).

4116 U.S.C. § 1456(d); 15 CFR pt 930, subparts A, B, and F (as revised by 65 Fed. Reg. 77,123-77,175 (Dec. 8, 2000)).
“2 NOAA, Federal Consistency Requirements, July 31, 2003 at 9.

316 U.S.C. § 1456(h).

16 U.S.C. § 1456(c)(3)(A)-(B) and (d).
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to participate is nonbinding, and either party may withdraw from the mediation at any time. Secretarial
mediation is a formal process that includes a public hearing, submission of written briefs, and meetings
between the parties. A hearing officer, appointed by the Secretary, will propose a solution. Secretarial
mediation is only for states and federal agencies and exhaustion of the mediation process is not a prerequisite
to judicial review. The availability of secretarial mediation or litigation does not preclude the parties from
informally mediating the dispute through NOAA’s Office of Ocean and Coastal Resource Management, or
another facilitator.

In the case of a federal license or permit, an OCS exploration or development plan, or an application for
federal financial assistance, the applicant may request that the Secretary of Commerce override the state’s
consistency objection if the activity is consistent with the objectives of the CZMA (Ground I), or is otherwise
necessary in the interest of national security (Ground II).% If the requirements of either Ground I or Ground
II are met, the Secretary overrides the state’s objection.*® The Secretary’s inquiry into whether the grounds for
an override have been met is based upon an administrative record developed for the appeal. While the
Secretary will review the state objection for CZMA compliance, e.g., whether the objection is based on
enforceable policies, the Secretary does not review the objection for compliance with state laws and policies.

If the Secretary overrides the state’s objection, the authorizing federal agency may permit or fund the activity.
A secretarial override does not obviate the need for an applicant to obtain any state permits or authorizations.
The secretarial appeal process is a final federal agency action under the Administrative Procedure Act and is a
necessary administrative action prior to litigation.#?

Related to the appeal process is the question of who has authority to appeal or even enforce consistency
decisions. Courts have found that the CZMA does not create a right for private citizens or local governments
to sue to enjoin construction of developments that are inconsistent with a federally approved state
management program.*8

Interstate Consistency

The federal consistency provisions can also lead to interstate conflicts when an applicant’s activity in one
state, which requires a federal permit or approval, is not consistent with the coastal program policies of
another state. The CZMA does not specifically address whether the consistency process applies in such
situations, but courts have reviewed the possibility. For example, in 1994, the state of North Carolina
objected to water being drawn from Lake Gaston, on the boundary between it and Virginia, to provide water
to Virginia Beach. On the appeal of North Carolina’s finding that the activity was inconsistent with its coastal
program, the Secretary of Commerce found that the plain language of the statute required that the federal
government apply the consistency provision to such activities. The Secretary stated:

1.

“The requirements for appeals are found at 15 C.F.R. pt. 930, subpart H, as revised by 65 Fed. Reg. 77,123-77,175 (Dec. 8,
2000).

“ NOAA, Federal Consistency Requirements, July 31, 2003, at 9.

“8 City of Sausalito v. O'Neil, No. C-01-01819 (U.S. Dist. Ct., N.D. Cal. July 3, 2002; Lincoln City v. U.S., Civil No. 99-330-AS (D.C.
Ore. April 17, 2001); See also Town of North Hempstead v. Village of North Hills, 482 F. Supp. 900 (E.D.N.Y. 1979) (finding the
CZMA “is neither a jurisdictional grant, nor a basis for stating a claim upon which relief can be granted,” the court dismissed a CZMA
claim against a village by neighboring town). See also Save Our Dunes v. Alabama Dep’t of Envtl. Management, 834 F.2d 984 (11th
Cir. 1987) (holding plaintiffs had no standing to appeal a coastal permit decision); But see City and County of San Francisco v.
United States, 443 F. Supp. 1116 (N.D. Cal 1977), affirmed, 615 F.2d 498 (9th Cir. 1980).
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While the CZMA does not give one state direct authority to control activities in another
state, the CZMA does grant to states with federally approved coastal management programs
the right to seek conditions on or prohibit the issuance of federal permits and licenses that
would “affect” their state. Thus, Congress has, in effect, granted to states with a federally
approved coastal management program, in exchange for their protecting the nation’s coasts,
the right to ensure that federal permittees and licensees will not further degrade those coasts.
The ability to prevent the granting of federal permits and licenses is a federal authority,
which has been granted to coastal states, not a state authority which has been usurped from
the states. However, as a safeguard to a state’s unrestrained use of this authority, an applicant
can, as the City has, appeal for an override by the Secretary of Commerce.*

Ultimately, the Secretary of Commerce did override North Carolina’s objection, thereby allowing the City of
Virginia Beach to obtain federal permits to build a pipeline for the withdrawal of water from Lake Gaston.>

Regulations adopted in 2000 endorse interstate use of the consistency process.! The regulations were revised
to provide a process for a coastal state to review a federal action occurring in another state that will have
coastal effects in the reviewing coastal state.>?

Regulation of Coastal Development

Coastal places—including beaches, dunes, and barrier islands—are sensitive natural areas, but are also among
the most attractive for recreation and development. Development on beaches and dunes can cause serious
erosion, resulting in the loss of recreation areas, habitat, and storm protection. Federal, state, and local
governments have, perhaps inadvertently, encouraged growth in sensitive coastal areas by providing funding
and assistance for activities such as construction of roads, bridges, and other infrastructure, flood insurance,
and disaster relief.

Governments can employ several different methods for regulating development on beaches, dunes, and
barrier islands. Withholding infrastructure funding and other types of governmental support for development
on barrier islands is an indirect way of controlling growth that government subsidies often stimulate.
Governments also regulate growth directly through land use planning and by restricting or prohibiting
structures in sensitive or hazard-prone areas.

Infrastructure Funding

Much of the burgeoning development in coastal areas could not happen without federal and state assistance
and subsidies. As discussed earlier in this chapter, through the passage of the Coastal Barrier Resources Act
(CBRA)> and establishment of the John H. Chaffee Coastal Barrier Resources System (CBRS), Congress
expressed its intent to minimize the loss of human life, wasteful federal expenditures, and damage to fish,
wildlife, and other natural resources associated with coastal bartiers, such as barrier islands. Under the Act,
the federal government discourages development on designated coastal barriers by restricting certain federal
financial assistance, covering a broad range of flood insurance and public works benefits, including U.S. Army

“ See City of Virginia Beach v. Brown, 858 F. Supp. 585 (E.D. Va. 1994).

*|n the Consistency Appeal of the Virginia Electric and Power Company from an Objection by the North Carolina Department of
Environment, Health and Natural Resources, U.S. Department of Commerce, Office of the Secretary (1994).

%" See 15 C.F.R. § 930.150.
*2 The interstate regulations are found at 15 C.F.R. pt. 930, subpart |, as revised by 65 Fed. Reg. 77,123-77,175 (Dec. 8, 2000).
% 16 U.S.C. §§ 3501-3510.
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Corps of Engineers projects. The program is designed to impose the full costs of development on the
developer or property owner.

While the CBRA has slowed growth and discouraged development on coastal barrier islands, the extent to
which its approach is working is mixed. Some states have followed the lead of CBRA, limiting state
expenditures on coastal barrier islands.>* Other state and local governments, however, thwart the intent of
CBRA by creating their own subsidies that encourage potentially unwise development that may otherwise not
have been possible. In addition, CBRA’s geographic range is limited, and some areas have been exempted
from the system by acts of Congress.>> Additionally, CBRA does not limit federal expenditutes for coastal
barriers that were developing or already developed at the time of the Act’s passage,® prevent private
developments within the CBRS, nor constrain the issuance of federal permits necessary for development.
Also, as noted, it does not prevent states from providing financial assistance for projects that are within the
CBRS. As a result, private developments, while slowed in many areas, have continued in others despite the
withdrawal of federal support.>”

Coastal Construction Regulation

Coastal states have attempted to protect coastlines from harmful development using a number of different
regulatory tools. In many instances, they have developed permit systems to restrict development in fragile
coastal regions, although laws vary considerably from state to state with respect to stringency, focus, and
clarity. Some states set forth explicit directives, such as requiring a permit for certain designated activities, or
for all activities within a designated coastal region. Others have detailed provisions to conserve specific
resources ot provide public beach access.

Many coastal states have implemented a retreat policy to some degree by creating zones at the ocean’s edge
where development is prohibited or strictly regulated. Referred to as setback restrictions, they generally
prohibit or limit construction in areas within a prescribed distance from a baseline, usually the mean high
water line, the vegetation line, or a line associated with the primary dune.

Coastal Management and the Takings Issue

The “takings” clause of the Fifth Amendment to the U.S. Constitution prohibits the government from taking
private property for public use without just compensation.’® When there has been a permanent physical
invasion of land by the government, it is generally incontrovertible that there has been a taking of private
property that requires compensation.>

In addition to instances of physical invasion or government confiscation of property, a government
regulation, such as a limitation on coastal development, may be recognized as a taking if it “goes too far.”’¢0
The U.S. Supreme Court has recognized that “government hardly could go on if to some extent values
incident to property could not be diminished without paying for every such change in the general law...when

* Fla. Stat. § 380.27(1).

% For example, see Pub. L. 106-116, Section 1 (1999); Pub. L. 106-128 (1998); Pub. L. 105-277 (1998).

% Rutherford H. Platt, Disasters and Democracy: The Politics of Extreme Natural Events, at 30 (Island Press 1999).

% Coastal Barrier Resources System Fact Sheet, available at http://www.fws.gov/cep/cbrfact.html (accessed June 4, 2004).
% U.S. CONsT. amend. V.

% Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982).

% pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922).
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it reaches a certain magnitude, in most if not all cases, there must be an exercise of eminent domain and
compensation to sustain the act.”¢! More recent Supreme Court cases have placed emphasis on the economic
impact of the regulation on the property owner and the degree to which the owner’s distinct investment-
backed expectations have been frustrated.6?

Determining the appropriate balance between regulation of coastal lands and private property interests makes
takings issues a significant policy dilemma for coastal managers. Beachfront property owners often find there
is little flexibility for locating structures on their land. Setback lines and other restrictive zones may
encompass the entire lot. In addition, coastal construction regulations may disproportionately affect
unimproved lots in developed coastal areas. All of these factors make regulation of coastal construction
particularly susceptible to claims that a regulation equals a taking of beachfront property.

While no set formula exists for determining when a government regulation of private property amounts to a
regulatory taking, the Supreme Court has held that when the landowner has lost all economically beneficial
use of the property, a taking has occurred. In Lucas v. South Carolina Coastal Council,%> developer David Lucas
sued South Carolina for denying him the right to build residential homes on two waterfront lots on a South
Carolina barrier island. The South Carolina Coastal Council denied his building permit under authority of the
state’s Beachfront Management Act, which limited development behind the setback line, effectively
prohibiting Lucas from building any structures on the property. The Court held that a taking had occurred
because the state’s actions had deprived the land of all of its economic viability.

Public Access to Beaches and Shores

Coastal population growth and increased tourism have accelerated public demand for beach access. At the
same time, fewer shoreline areas are available as they are developed or set aside to protect sensitive habitats.
Although the geographic definition is subject to some variability from state to state, generally the beach below
the high tide line is held by the state in trust for the public, and is open to all for swimming, recreation,
fishing, and other uses.

As a general rule, lateral or horizontal access along the wet sand area is a public right. While the area above
the high tide line is subject to private ownership, the public may acquire the right to use perpendicular access
routes to reach the wet sand area or to use the dry sand area. These rights arise under common law doctrines,
including public easements by prescription, dedication, or customary use.

In addition, many states have created rights of public access through legislation or regulation. The CZMA
encourages states to provide for public access for recreational purposes in their state coastal management
programs.®* Before the Secretary of Commerce can approve a state’s program, the program must define the
term “beach” and have a planning process for access to public beaches and “other public coastal areas of
environmental, recreational, historical, esthetic, ecological, or cultural value.”6>

® Id. at 413.
%2 Penn Central Transportation Co. v. City of New York, 438 U.S. 104 (1978).

% ucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992). See also John Tibbetts, Beachfront Battles over Seawalls, 12
Coastal Heritage 3 (1997) (discussing the current issue between regulators in South Carolina and North Carolina prohibiting the
building of seawalls and beachfront property owners claiming that seawalls are the only method of saving their property from falling
into the sea due to extreme erosion).

16 U.S.C. § 1452 (2)(E).
%% 16 U.S.C. § 1455(d)(2)(G).
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Statutory and regulatory access requirements have, however, been subject to challenges that authorizing
access across private property constitutes a “taking.” In Nollan v. California Coastal Commission,%® owners of
beachfront property objected to the California Coastal Commission’s conditioning a permit to demolish a
small house on the property to replace it with a larger house on the owners granting an easement for lateral
public access across the property above the high water mark. The Supreme Court held that the condition
would constitute a taking because it was not sufficiently related to the legitimate purposes underlying the
state’s authority to restrict development. In Dolan v. City of Tigard,®” the Court applied the standard of a clear
nexus between the government interest to be advanced and the regulation imposed. In that case, the Court
held that if the state has both a legitimate interest, such as preventing erosion or protecting a floodplain, and
the exactions bear a relationship to the impact of the proposed development, then the state’s requirements
will not be considered a taking.

% Nollan v. California Coastal Commission, 483 U.S. 825 (1987).

¢ Dolan v. City of Tigard, 512 U.S. 374 (1994). For a complete analysis of Dolan, see James H. Freis, Jr. & Stefan V. Reyniak,
Putting Takings Back into the Fifth Amendment: Land Use Planning After Dolan v. City of Tigard, 21 Colum. J. Envtl. L. 103 (1996).

% Id. Fora complete analysis of Dolan, see James H. Freis, Jr. & Stefan V. Reyniak, Putting Takings Back into the Fifth
Amendment: Land Use Planning After Dolan v. City of Tigard, 21 Colum. J. Envtl. 